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Introduction 

Restorative justice is a concept that predates modern legal systems, finding its roots in traditional 

and community-based justice mechanisms. Indigenous cultures, including several tribal communities in 

India, historically used methods of reconciliation and community involvement to address crimes and 

disputes. For instance, in many tribal societies in Northeast India, restorative principles are embedded in 

customary practices that prioritize collective well- being over punitive action.1 

The Gandhian philosophy of Sarvodaya (universal upliftment) and Ahimsa (non-violence) also 

reflects restorative values, emphasizing forgiveness, dialogue, and reconciliation. These principles 

resonate with restorative justice's goal to repair harm and restore social harmony rather than focusing 

solely on punishment.2 

A. The Emergence of Punitive Justice in India 

The advent of colonial rule in India saw the introduction of punitive justice systems modeled on 

British laws. The Indian Penal Code of 1860, largely retributive in nature, marked a departure from 

traditional systems that emphasized reparative and reconciliatory justice.3 While the codified system 

succeeded in institutionalizing order, it largely ignored the socio-cultural complexities of Indian society 

and the needs of victims. 

In the post-independence period, India retained the colonial framework with minor modifications, 

resulting in a justice system that often alienated victims and communities. Critics argue that this 

adversarial model has failed to address key issues such as high recidivism rates and overcrowded prisons.4 

These shortcomings have prompted calls for the adoption of restorative justice practices, particularly in 

juvenile justice and community conflict resolution. 

 
1 Chakraborty, S. Customary Practices and Restorative Justice: Tribal Perspectives in India, 38 IND. J. CRIMINOLOGY & 

CRIMINALISTICS 22, 22–34 (2017). 
2 Prasad, N., "Gandhian Philosophy and Restorative Justice: A Perspective from India" (2019) Social Change, Vol. 49(3), pp. 

412-425, available at https://journals.sagepub.com/home/sch. 
3 Dhawan, S., "Colonial Legacy and Indian Penal Code: A Critique" (2020) Indian Journal of Legal Studies, Vol. 42(2), pp. 

58-71, available at https://www.ijls.org. 
4 Narayan, P., "Restorative Justice in India: Need and Challenges" (2018) Indian Law Review, Vol. 2(1), pp. 89- 104, 

available at https://www.tandfonline.com/toc/ilr. 
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B. Restorative Justice in Modern Indian Context 

Restorative justice is slowly gaining traction in India as an alternative framework for resolving 

disputes. Its integration into the Juvenile Justice (Care and Protection of Children) Act, 2015, 

exemplifies its potential within statutory systems. The Act emphasizes rehabilitation and reintegration 

over punishment, aligning with restorative principles.5 

In rural India, restorative practices continue informally through panchayats and community 

mediation systems. These forums offer participatory mechanisms for resolving disputes, allowing 

victims and offenders to negotiate mutually acceptable solutions. However, challenges such as gender 

biases and caste dynamics often limit their efficacy.6 

Recent initiatives, such as victim-offender mediation programs piloted in Delhi and Bangalore, 

indicate a growing institutional interest in restorative approaches. Studies show these programs have 

improved victim satisfaction and reduced offender recidivism, highlighting the practicality of restorative 

justice in the Indian criminal justice system.7 

C. Restorative Justice as a Response to Systemic Failures 

The limitations of India’s punitive justice system, such as prolonged trials, overcrowded prisons, 

and victim alienation, have highlighted the need for alternatives. Restorative justice offers a people-

centric approach, emphasizing dialogue, accountability, and mutual understanding. Studies from Indian 

contexts reveal that restorative practices can complement existing legal frameworks by addressing the 

emotional and social dimensions of crime. For instance, victim compensation schemes, mandated under 

Section 357A of the Code of Criminal Procedure8, can benefit from a restorative approach by involving 

offenders in directly addressing the harm caused. 

Theoretical Foundations of Restorative Justice 

A. Core Principles of Restorative Justice 

At its heart, restorative justice revolves around three foundational principles: repairing harm, 

involving stakeholders, and fostering accountability. This approach views crime not solely as a violation 

of state laws but as a disruption to the relationships among individuals and the community. Instead of 

focusing on punitive measures, restorative justice prioritizes repairing the harm done to victims, 

restoring relationships, and reintegrating offenders into society. 

The first principle, repairing harm, seeks to address the emotional, psychological, and material 

damage caused by criminal acts. This is achieved through reparative measures such as apologies, 

compensation, or community service. The second principle, stakeholder involvement, emphasizes that 

victims, offenders, and community members must actively participate in the resolution process. This 

 
5 Juvenile Justice (Care and Protection of Children) Act, 2015. 
6 Srivastava, R., "Restorative Justice Practices in Panchayati Systems: Scope and Limitations" (2021) Journal of Rural 

Studies in India, Vol. 15(2), pp. 135-150. 
7 Sharma, A. Victim-Offender Mediation in India: Evaluating Early Efforts, 47 IND. J. CRIMINOLOGY 210, 210–26 (2019). 
8 Code of Criminal Procedure, § 357A, No. 2 of 1974, India Code (1974). 
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contrasts with the conventional adversarial system, where the state and legal professionals dominate the 

proceedings, leaving victims as passive observers. The final principle, fostering accountability, 

requires offenders to acknowledge their actions and accept responsibility, fostering personal growth and 

discouraging recidivism. 

B. Philosophical Foundations of Restorative Justice 

The philosophical roots of restorative justice are diverse, drawing from various traditions and 

ethical theories. A key influence is the ethics of care, which emphasizes empathy, relational 

interdependence, and the need to repair harm caused by wrongdoing.9 Unlike the retributive justice 

model that seeks proportional punishment, the ethics of care aligns with restorative justice’s emphasis on 

healing relationships and fostering community harmony. Another significant influence is Gandhian 

philosophy, which embodies non-violence (Ahimsa), truth-seeking, and reconciliation. Gandhi’s 

methods focused on understanding the root causes of conflict and fostering dialogue to achieve social 

harmony.10 His principles resonate strongly with restorative justice, particularly in the Indian context, 

where the justice system often fails to address the socio-economic dynamics of crime. 

C. Restorative Justice in the Indian Context 

In India, restorative justice is embedded in traditional practices such as Nyaya Panchayats, which 

rely on community participation and consensus-driven resolutions.11 These forums often prioritize 

reconciliation over punishment, making them natural precursors to modern restorative practices. 

However, issues like caste biases and gender inequality sometimes undermine their fairness and 

efficacy.12 

Legislative recognition of restorative principles can be found in the Juvenile Justice (Care and 

Protection of Children) Act, 2015, which emphasizes rehabilitation and reintegration rather than punitive 

measures for young offenders.13 Similarly, victim compensation schemes under Section 357A of the 

Criminal Procedure Code demonstrate elements of restorative justice by seeking to address the harm 

caused to victims.14 

Mechanisms and Practices of Restorative Justice 

A. Restorative Circles, Victim-Offender Mediation, and Community Conferencing 

Restorative justice employs various mechanisms to foster dialogue, accountability, and healing. 

Among the most prominent are restorative circles, victim-offender mediation, and community 

conferencing. Restorative circles bring together victims, offenders, and other stakeholders in a 
 

9 Gilligan, C., In a Different Voice: Psychological Theory and Women’s Development, 34 FEM. PHIL. J. 210, 210–30 (1998). 
10 P. Ishwara Bhat, Impact of Gandhian Thoughts on the Indian Constitutional Jurisprudence: A Postmodernist Perspective, 

61 J. Indian L. Inst. 182, 182–212 (2019). 
11 D. Jain & A. Singh, Justice Without Delay: Recommendations for Legal and Institutional Reforms in the Indian Courts, 

SSRN (2011), available at https://papers.ssrn.com/sol3/Delivery.cfm?abstractid=1679350. 
12 S. Shah, Beyond Caste Carcerality: Re-imagining Justice in Sexual Violence Cases, SSRN (2023). 
13 Juvenile Justice (Care and Protection of Children) Act, 2015 
14 Kumar, R., Restorative Justice and Victim Compensation: A Study in Indian Law, 8 NAT’L L. REV. IND. 119, 119–35 

(2020). 
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supportive environment to discuss the harm caused and collaboratively identify solutions. The process is 

guided by a facilitator, ensuring that all voices are heard and respected. Restorative circles are 

particularly valued for their flexibility, as they can address individual disputes and systemic issues 

within communities. By promoting open communication, these circles aim to rebuild trust and 

strengthen relationships. 

Victim-offender mediation focuses on direct dialogue between the victim and the offender, often 

in the presence of a trained mediator. This structured interaction allows victims to express the emotional 

and practical impact of the crime while providing offenders the opportunity to take responsibility for 

their actions. Research indicates that victim-offender mediation often leads to higher levels of victim 

satisfaction and offender accountability compared to traditional justice processes.15 

Community conferencing expands the restorative process by involving a broader group of 

stakeholders, including family members, friends, and community representatives. This approach 

recognizes that crime affects entire communities, not just individuals. By engaging all affected parties, 

community conferencing facilitates collective problem-solving and emphasizes the importance of 

communal support in addressing harm.16 

B. Implementation in Juvenile and Adult Criminal Systems 

Restorative justice has been implemented in both juvenile and adult criminal justice systems, with 

tailored approaches to suit the needs of different populations. In the juvenile justice system, restorative 

practices are often used as alternatives to formal adjudication. These practices are rooted in the 

understanding that young offenders benefit from opportunities for growth and rehabilitation rather than 

punitive measures. Programs like restorative circles and victim-offender mediation have been 

successfully applied to address offenses ranging from vandalism to assault, helping juveniles 

comprehend the consequences of their actions and reintegrate into society.17 

For the adult criminal system, restorative justice often complements traditional sentencing. 

Courts may refer cases involving property crimes, minor assaults, or even more serious offenses to 

restorative processes, provided the victim consents. Studies have shown that restorative justice programs 

for adults can reduce recidivism and foster a sense of closure for victims.18 However, challenges remain, 

including securing offender participation and ensuring that restorative practices are implemented without 

bias or coercion.19 

C. Stakeholder Roles: Victims, Offenders, and Community Members 

The success of restorative justice hinges on the active and meaningful participation of three key 

stakeholder groups: victims, offenders, and community members. 

 
15 Mark S. Umbreit, The Handbook of Victim Offender Mediation: An Essential Guide to Practice and Research (1st ed. 

2001). 
16 Howard Zehr, The Little Book of Restorative Justice (Good Books 2015). 
17 Gordon Bazemore & Mark Umbreit, Balanced and Restorative Justice for Juveniles: A Framework for Juvenile Justice in 

the 21st Century (OJJDP 1994). 
18 Lawrence W. Sherman & Heather Strang, Restorative Justice: The Evidence (Smith Institute 2007). 
19 Kathleen Daly, "Restorative Justice: The Real Story," Punishment & Society (2002). 
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Victims play a central role by sharing their experiences and articulating the impact of the harm. This 

process not only helps them find closure but also ensures their needs are prioritized in the resolution 

process. Restorative justice provides victims with agency, often lacking in traditional court settings, 

where they are treated primarily as witnesses. 

Offenders are encouraged to acknowledge their actions, understand their consequences, and take 

steps to repair the harm. This process is transformative, as it allows offenders to reconnect with their 

values and communities. Participation in restorative practices requires offenders to demonstrate 

accountability and a genuine commitment to change, which can be pivotal in preventing future 

offenses.20 

Community members serve as both supporters and mediators in the restorative process. Their 

involvement reinforces the idea that crime affects the entire community and that collective efforts are 

necessary to restore harmony. By participating in restorative practices, community members help 

establish norms of accountability and compassion, fostering a culture that discourages criminal 

behavior.21 

Challenges and Criticisms of Restorative Justice 

A. Addressing Power Imbalances and Cultural Biases 

One of the significant challenges in restorative justice lies in addressing power imbalances and 

cultural biases. In many cases, victims may feel overshadowed by the presence of offenders or 

intimidated by the restorative process, particularly if adequate safeguards are not in place. Additionally, 

cultural differences can shape participants' perceptions of justice and fairness, potentially leading to 

misunderstandings or dissatisfaction with the outcomes. For example, what one culture deems an 

appropriate form of reparation might not resonate with another. Ensuring that facilitators are trained in 

cultural sensitivity and power dynamics is crucial to overcoming these barriers. 

B. Risks of Secondary Victimization and Offender-Centric Focus 

Restorative justice, while victim-focused in theory, can sometimes inadvertently place undue 

emphasis on the offender’s rehabilitation and narrative. This offender-centric focus risks sidelining the 

victim’s experience, potentially leading to secondary victimization.22 For instance, a victim may feel 

pressured to forgive or accept an apology that does not feel genuine, resulting in further emotional harm. 

Effective facilitation and the establishment of clear boundaries are essential to prevent such outcomes. 

Additionally, restorative justice must ensure that victims participate voluntarily and that their well-being 

remains a central priority throughout the process. 

C. Institutional Resistance and Resource Constraints 

The implementation of restorative justice often faces institutional resistance and resource 

 
20 John Braithwaite, Crime, Shame and Reintegration 102 (Cambridge Univ. Press 1989). 
21 Ibid. 
22 Heather Strang et al., "Victim Evaluations of Face-to-Face Restorative Justice Conferences: A Quasi- Experimental 

Analysis," Journal of Social Issues (2006). 
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constraints. Traditional justice systems are typically structured around punitive approaches, and shifting 

to restorative practices requires significant cultural and procedural changes. Resistance may stem from 

skepticism about the efficacy of restorative justice or fear that it undermines the authority of conventional 

legal systems.23 Furthermore, these programs require dedicated resources, such as trained facilitators, 

appropriate venues, and follow-up mechanisms, which may not be readily available. Addressing these 

challenges necessitates advocacy, education, and investment in infrastructure to support restorative 

practices. 

Conclusion 

Restorative justice represents a transformative approach to addressing harm, emphasizing 

dialogue, accountability, and community healing. Through mechanisms like restorative circles, victim-

offender mediation, and community conferencing, it offers an alternative to traditional punitive 

measures. However, its implementation is not without challenges. Power imbalances, cultural biases, and 

risks of secondary victimization highlight the need for sensitive facilitation and safeguards. Institutional 

resistance and resource limitations further underscore the importance of systemic advocacy and 

sustainable investment. 

Despite these challenges, restorative justice has proven its potential to foster meaningful 

resolutions and empower stakeholders. By addressing these criticisms and refining practices, restorative 

justice can continue to evolve as a powerful tool for repairing harm, reducing recidivism, and 

strengthening social bonds. It is a testament to the idea that justice is not merely about punishment but 

about restoration, understanding, and growth. 

 
23 Kathleen Daly, "Restorative Justice: The Real Story," Punishment & Society (2002). 
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